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Immediate (1-2 months) 

General

Carry out a strategic analysis of the potential 
impact of Brexit on your business and present 
this to the Board. (For example, businesses in 
the financial services sector should consider the 
impact of the loss of various passporting rights)

Employment

Consider what employee communication is 
necessary (both immediately and longer term). 
Do you need to reassure employees about the 
organisation’s plans?

Capital markets

Consider whether any disclosures need to be 
made about the consequences of Brexit on your 
business in any future funding or other public 
documents

Contracts

Consider whether:

�� the Brexit decision triggers any contractual 
rights

�� there are any economic effects of the 
Brexit decision (e.g. changes in the values of 
sterling/equities/related indices) that have 
implications for your contracts (e.g. the right 
to close out or be closed out)

Intellectual Property

The future of the Unified Patent Court and 
the UK’s place within it are likely to be decided 
in the coming months and if you have strong 
views, now is the time to engage with the 
lobbying efforts of your industry or professional 
association

Short term (2-6 months)

General

If there is a need to relocate business to the EU, do a comparison of the potential new locations and consider 
the relevant licensing requirements (for example, for financial services businesses, compare the locations and 
the process of, and requirements for, getting authorisations or new regulatory permission there.) 

Once the preferred location has been selected, consider the options for transferring existing operations in the 
UK (for example, will a new entity be required or can you merge/hive down into an existing entity?) 

Consider client consents required to effect the relocation (for example, an asset manager may need the 
consent of its client to assign an investment management agreement to a new affiliated entity.)

Employment

Assess all EU citizens employed in your business in the UK and their status. Consider how employees and 
their families might be affected by possible changes to visa/permit requirements. For key employees, consider 
retention arrangements and how such arrangements might be structured. For financial services organisations, 
these need to be reconciled with remuneration rules

Data protection

Review the mechanisms used by your business to make transfers of personal data outside of the EU 
compliant with EU data protection law. If you use data transfer agreements and those are signed by a UK 
entity on behalf of other EU entities, you will be required to “re-paper” those data transfer agreements. You 
may also need an agreement to cover transfers of personal data from the EU to the UK

Contracts

Consider:
�� whether any contracts include references to EU law or legislation that may need to change
�� whether the choice of law and forum provisions in any contracts need to be changed
�� the location of your current and prospective trading partners, and whether existing jurisdiction clauses 

are suitable in the event that any court judgment needs to be enforced against them. If you are dealing 
with counterparts in other EU Member States, you will also need to understand how proceedings could be 
served on those counterparties should the need arise

Dispute resolution

Review any ongoing or likely litigation to see:
�� if there are any claims that you would like to pursue before Brexit (In particular any tortious claims where 

the governing law may be decided differently if the Rome Regulations no longer apply to the UK)
�� where you may want to have access to EU courts
�� if they might involve serving English court proceedings on a party located in an EU Member State
�� if there are any judgments (current or pending) of EU courts, or the courts of other Member States, that 

may need to be enforced in the UK

Intellectual Property

When Brexit takes effect, EU IP rights may be re-registered in the UK. Make sure your licensing agreements 
(future and past) cover this eventuality. Consider the impact on licensing arrangements of any adjustments of 
networks of branches in the EU. Start to assess which EU rights will need to be re-registered in the UK

Real estate

Consider the impact of Brexit on the premises requirements of your business. Will you want to procure 
additional or replacement premises in another EU location? If so, engage property agents early to gain an 
understanding of the local letting market, availability and possible timescales

Consider your strategy in relation to your existing UK premises footprint. Will you be looking to dispose of 
premises? Check the terms of your leases to ensure that time-limited break options to terminate unwanted 
leases are not missed. If you are looking to dispose of premises by way of assignment or subletting, check 
the lease carefully and take advice on the best marketing strategy. Be mindful of any other date-sensitive 
lease events such as expiries/renewals or rent reviews and pursue a joined up facilities/estates strategy that 
safeguards cost control and flexibility for the business

Tax

Assess what payments (dividends, interest, royalties etc) are made into the UK from an EU part of the 
business (and vice-versa) and consider whether additional taxation (such as withholding taxes) may be 
suffered on those payments post Brexit and, if so, what mitigation action is possible

Assess what imports/exports to and from other Member States your business makes and consider whether 
import VAT and/or customs duty may result and, if so, what mitigation action is possible

If the organisation is considering relocating or restructuring, assess whether this may give rise to tax liabilities 
which might be relieved by the provisions of the Cross Border Mergers Directive and, if so, consider whether 
the relocation/restructuring should be carried out before the UK leaves the EU

Medium term (6 months-1 year)

General

Consider the arrangements that will need to be in place 
between the relocated business and any part of the 
business that remains in the UK (for example, financial 
services businesses will need to consider regulatory 
requirements related to delegations/outsourcings)

Data protection

Consider how the new EU data regulations will still affect 
your business and whether the change of location of your 
“main establishment” will mean that an EU based data 
protection authority is your lead authority

Dispute resolution

Consider longer term implications on current or future 
deals and the negotiations of jurisdiction clauses if 
the UK does not continue to be a party to any Brussels 
Regulations. Review the position if the Hague Choice of 
Court Agreements Convention becomes applicable

Consider what choice of law provisions may be applicable 
if Rome Regulations no longer apply in the UK

Employment

Review employment contracts / arrangements based on 
any amendments that the UK Government makes to EU-
based employment legislation

Intellectual Property

If Brexit does not involve membership of the EEA, and if 
you have a UK-based trade mark department, evaluate 
how you will structure your trade mark prosecution 
and maintenance work, as UK citizens, or people with 
a UK address, will no longer have the right to act as 
representatives before the EU Intellectual Property Office

Review your EU registered rights and consider which will 
need their UK element to be re-registered as UK trade 
marks, registered designs, geographical indications or plant 
varieties etc. If you currently rely on use only within the 
UK to support your EU trade marks, or use outside the UK 
for marks which will be converted into UK registrations, 
you will need to consider what you need to do in future to 
avoid “non-use”

M&A

Review whether strategic M&A is required to address 
structural changes or opportunities in markets. Consider 
the most efficient mechanism of implementing any 
structural change

If your group includes a European company (Societas 
Europaea or SE) incorporated in the UK consider 
transferring its registered office to another member state

We have summarised some of the key legal issues that should be 
considered and actions that should be taken on an immediate, short and 
medium term basis below.

For more information on Brexit issues generally visit our Brexit microsite. We have also created a series of guides designed to help you 
understand the benefits and drawbacks of setting up your financial services business in other key EU jurisdictions which are available 
here. 
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http://www.elexica.com/en/Resources/Microsite/Brexit
http://www.elexica.com/en/legal-topics/asset-management/24-how-to-register-in-key-european-jurisdictions
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